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Construction Corner
Beyond Filing an Affidavit of Nonpayment in Georgia After New Court of Appeals Ruling

Near the end of 2019, Georgia’s 
Court of Appeals made an 
immediate and retroactive 
ruling that affected the role of 
affidavits of nonpayment when 
filing a lien. Now, if an affidavit 
of nonpayment is not filed after 
a lien waiver document is signed, 
the supplier’s claim against 
the owner is invalid, and so is 
the supplier’s claim against its 
own customer.

With this change, creditors 
working with customers in 
Georgia need to be more 
diligent about filing affidavits of 
nonpayment. The consequences 
of failing to file an affidavit of 
nonpayment go beyond just lien 
rights, and creditors will not only 
have to be scrupulous but also 
creative moving forward.

“Now that this has been put 
into place, I think the issue 
is what can we do and what 
can claimants do to somehow 

minimize the damage if they’ve 
already executed the waivers?” 
said David Merbaum, an attorney 
with Merbaum and Becker in 
Alpharetta, Georgia. “You’ve got 
to be a little creative and think 
outside the box and come up 
with some arguments.”

Merbaum first suggests filing 
the affidavit of nonpayment 
before anything goes awry. 
Should the creditor forget to file 
or should the case demand more 
creative thinking, Merbaum has 
methods creditors can use to 
approach this situation.

Often, the waivers are emailed 
or faxed over to each party, and 
no original copies are mailed. 
Should creditors be relying on 
these copies, they should state in 
the email or fax that the copies 
are “held in trust,” making the 
waivers ineffective until an 
original one is circulated. Should 
this waiver be a sticking point in 

the future, creditors can argue 
an original waiver was never 
sent, which will not give up their 
lien rights.

In Georgia, prospective lien 
rights are not enforceable, 
giving creditors another means 
to recover lien rights. The lien 
waivers subcontractors give 
are typically dated through the 
end of the month, but they are 
usually not executed until the 
middle of the month. This gives 
creditors roughly a two-week 
window where work has not 
been completed and materials 
have not been furnished, and yet, 
the waiver goes until the end of 
the month. Merbaum said cred-
itors can argue this two-week 
period falls into the category of a 
prospective lien waiver, making 
this new ruling ineffective.

Lastly, Merbaum suggests 
creditors not fill out forms 
themselves. If the subcontractor 

asked the creditor to fill it out, 
the creditor should refuse and 
have the other party fill it out 
instead. If the subcontractor 
makes a mistake on the form 
or leaves something blank, the 
creditor can send the form back 
without notarizing it. That way, 
if the subcontractor tries to use 
the form, the creditor can argue 
it’s invalid because something on 
the form was incorrect.

If a creditor does not file 
an affidavit of nonpayment in 
Georgia, there still remains a bit 
of hope—should the creditor get 
a little inventive.

“I hope there’s enough 
information out there that if they 
really get burned you don’t throw 
your hands up,” Merbaum said. 
“Give it a shot: What do you have 
to lose?”

 BUSINESS CREDIT MARCH 2020 15




